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Justice is the eternal pursuit of mankind, and mankind’s understanding of 
procedural justice has experienced a long period of time. In the earlier periods, 
people’s conception of justice is more than "substantial justice" or "substantive 
justice," and they pay attention to the legitimacy of the results of various activities, 
rather than the legitimacy of the process. Contemporary concepts of procedural justice 
stemmed from the "natural justice" principle of UK and the "Due Process" principle 
of US, but it is merely a legal norm of the general expression, rather than systemic 
statements. The first one studied the issue of procedural justice is Bentham, who tried 
to evaluate the value of procedures from the results of it, and formed a far-reaching 
utilitarian concept of rules. After World War II, procedural justice conception resulted 
in rapid development, some scholars started to study the legitimacy of the procress 
itself. The publishing of Rawls "On Justice" put the study of procedural justice to a 
new height. 
By the end of the 20th century, people's understanding of procedural justice 
gradually started to convergence. Contemporary scholars’ understanding of the theory 
of procedural justice has become more consistent. Robert Summers and Michael D. 
Eastman's "procedures value" theory is the representative one. Chinese scholars began 
to study procedural justice issues in the 1990s. By fully absorbing western scholars’ 
theory on procedural justice, Chinese scholars researched the subject in their own 
respective areas within the local context. 
Another example of the convergence in understanding of procedural justice is the 
prosperous legislation on procedural justice in the international community. In the 
field of international law, particularly in the field of international criminal justice, the 
system and legal principles with procedural justice conceptions were increasingly 
recognized by the international community and embodied in many international legal 
documents. The United Nations has been working to promote criminal justice 
civilization’s progress and development. The UN Standard and Norms in Criminal 
Justice has always been viewed as a reference to the minimum standards, and 














Balance between Prosecution and Defense is the main content of Due Process in 
the field of criminal justice, which reflects the significant value of this modern society. 
In criminal proceedings, the imbalance of strength between state and individuals will 
directly affect the protection of the rights of the individuals, so that the equality 
between the prosecution and the defense could be emphasized. Balance between 
prosecution and the defense is the inherent requirements of procedural subject theory. 
Only when the people take part in judicial activities as a subjective existence, 
enjoying their rights, committing to their obligations, thereby forming the procedural 
results, will it be consistent with the requirements of procedural justice. The 
realization of the balance between prosecution and defense need the establishment of 
a guarantee mechanism such as the right to silence, neutral magistrate, defense, and 
the rules of evidence and so on. 
China is in a period of social transition, institutional civilization is the inherent 
requirement of China's social development. There are still many deficiencies with 
China's 1996 amendments of the Criminal Procedure Law. The UN Standard and 
Norms in Criminal Justice based on the theory of procedural justice is the criterion for 
judging the level of civilization of a country's criminal justice, and China should 
construct the system with balance between the prosecution and the defense with 
reference to it. 
Neutrality of adjudication is the basic requirement of keeping the balance 
between prosecutor and the defendant, and the judicial independence system is the 
guarantee for the judges to keep neutral. Therefore, institutionalized methods shall be 
adopted to promote judicial independence and neutrality of adjudication. Right to 
Silence as the basic human rights of criminal suspect and one of the minimum 
standards of criminal justice of modern country has been emphasized and upheld by 
the international community generally. China has not recognized the right to silence. 
Right to silence should be established on the basis of adapting to the conditions of our 
country. The system of defense is the core of the principle of balance between 
prosecution and defense. China's system of defense is not conducive to the realization 
of the balance between prosecution and defense, so the lawyer’s authority should be 
expanded in the phase of criminal investigation, and their right of gathering evidence 
should be strengthened. Investigation detention should follow the basic requirements 














United Nations documents and the relevant documents, Chinese criminal detention 
and arrest system is dotted with unreasonableness, the habeas corpus system should be 
established, and the use of Bail-bending-trial should be expanded in order to reduce 
pre-trial custody, so that the defendant should have the ability to really significant 
confrontation with the prosecution. Rule of exclusionary illegal evidence is important 
to realize the value of balancing prosecution and defense, with the rule, the law could 
supervise the prosecution to handle the case lawfully and defer the illegal police 
conduct for evidence. China has initially established a rule of exclusionary of illegal 
evidence in the Criminal Procedure Law, but there are still many defects. To establish 
the rule of exclusionary illegal evidence, we must not only to weigh between the value 
of substantive justice and procedural justice, but also to take fully into account the 
current environment of the rule of law, judicial resources and the quality of judicial 
officers comprehensive. Principle of Direct Verbal Trial accords with the principles of 
modern proceedings structure, and helps to guarantee the equal status between 
prosecution and defense. China should establish the Principle of Direct Verbal Trial 
and a strict guarantee system for expert witness and normal witness appearing in court 
in order to ensure the implementation of the Principle of Direct Verbal Trial, and 
realize the confrontation between the prosecution and defense in court. 
 


























目   录  
 
目  录 
 
引  言 ····················································································································· 1 
第一章  程序正义的起源和发展 ··································································· 2 
第二章  程序正义的认识趋同化 ··································································· 7 
第一节  学术界关于程序正义理论的认识趋同 ············································· 7 
第二节  罗伯特· 萨默斯的程序价值理论···················································· 10 
第三节  迈克尔·D·贝勒斯的程序正义理论 ·················································· 13 
第四节  我国学者关于程序正义的观点······················································· 15 
第五节  国际法上程序正义的趋同 ······························································ 17 
第三章  程序正义中的控辩平衡 ································································· 21 
第一节  平等价值映照下的控辩平衡··························································· 21 
第二节  控辩平衡的机制 ·············································································· 24 
第四章  我国控辩平衡的制度构建 ···························································· 26 
第一节  裁判中立制度 ·················································································· 27 
第二节  沉默权制度 ······················································································ 29 
第三节  辩护制度的完善 ·············································································· 30 
第四节  侦查羁押制度的重建 ······································································ 34 
第五节  建立非法证据排除的证据规则······················································· 36 
第六节  建立并贯彻直接、言词审理原则··················································· 37 






























Preface ···················································································································· 1 
Chapter 1  The Origin and Development of Procedural  
Justice ····························································································· 2 
Chapter 2  Convergent Understnding on Procedural Justice ············ 7 
Subchapter 1  Convergent Understanding on the Theory of  
Procedural Justice in Academic Circles······································ 7 
Subchapter 2  Theory of Procedural Value of Robert. Summers····················· 10 
Subchapter 3  Theory of Procedural Justice of Michael D. Baleys ················· 13 
Subchapter 4  View on Procedural Justice of China Scholars ························· 15 
Subchapter 5  Convergence of Procedural Justice on the  
International Law····································································· 17 
Chapter 3  Balance Between Prosecution and Defense  
Under The Principle of Procedural Justice ······················ 21 
Subchapter 1  Banance Between Prosecution and Defense Under 
he Value of Equality ································································· 21 
Subchapter 2  Mechanism of Balance Between Prosecution and Defense ······ 24 
Chapter 4  Construction of Balance Between Psosecution  
and Defense System in China ················································ 26 
Subchapter 1  Neutrality of adjudication ························································ 27 
Subchapter 2  Right to Silence ······································································ 29 
Subchapter 3  Perfecting The System of Lawyer Defense ······························ 30 
Subchapter 4  Reconstructing The System of Investigation Custody·············· 34 
Subchapter 5  Establishing The Rule of Exclusionary of Illegal Evidence ····· 36 
Subchapter 6  Establishing and Implementating The Principle of 
Direct Word Trial ····································································· 37 
Concluding Remarks························································································ 40 

























引   言  
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控自己的义务，但面对上帝时不在此限”（Accusare  nemo  se  debet, nisi  
coram  Deo ）、“凡属刑事案件，其解释须更有利于被告”（Actori  incumbit  onus  






马，并深受罗马法影响。但在具体法律中的体现则 早见于 1215 年的《自由大
宪章》第 39 条：“凡自由民如未经其同级贵族之依法裁判，或经国法判决，皆
                                                        
① (美) 埃德加•博登海默.法理学－法律哲学与方法.邓正来,译.北京：中国政法大学出版社,2004：277－278. 
② 陈瑞华.程序正义论纲.[J]诉讼法论丛(第一卷).陈光中,主编. 北京：法律出版社,1998.  










































                                                        
①  No Freeman shall be taken and imprisoned or disseied of anny tenement or of his liberties or free 
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